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IN ANSWER TO PRESIDENT BUTLER’S CRITICISM OF THE 
PROPOSED CHILD LABOR AMENDMENT 


By WituiaM Draper Lewis, Director of the American Law Institute, and 
EDWARD F. WAITE, Judge of the District Court of Minneapolis 


Note: Nicholas Murray Butler, President of Colum- 
bia University, in a letter addressed to the New York 
Times on December 28, launched a vigorous attack on 
the Federal Child Labor Amendment. The following 
statement is in answer to President Butler's letter. 


President Butler objects to the proposed Amend- 
ment to the Constitution giving to Congress power to 
regulate the employment of child labor. He further- 


- more takes the position that when Congress submits to 


the legislatures of the States a proposed Amendment 
to the Constitution, a State whose legislature considers 
the Amendment and fails to ratify is by such failure 
probably deprived of power subsequently to ratify that 
Amendment. 

A word as to this last technical objection which, if 
valid, would practically prevent the necessary number 
of States ratifying the proposed Amendment, because 
when that Amendment was first proposed by Congress 
many State legislatures considered and voted down a 
resolution to ratify, though recently the present legis- 
latures in some of these States have passed resolutions 
formally ratifying the Amendment. 

The Constitution does not contain any specific pro- 
vision covering the question raised by President Butler. 
It merely declares that an amendment adopted by 
Congress shall become effective when ratified by legis- 
latures in three-fourths of the States. The time within 
which ratification shall take place or whether a State 
legislature can ratify after a previous legislature has 
refused to ratify are left to interpretation, which means 
that they are left to the decision of the Supreme Court 
when proper cases involving these questions are pre- 
sented. Nevertheless, there can be little doubt that the 
Supreme Court, remembering the wise admonition of 
Chief Justice Marshall that gentlemen should remem- 
ber it is a Constitution that we are interpreting, will 
allow both to Congress and the States power consistent 
with the object, which is that the Constitution can be 
amended when Congress and the legislatures of three- 
fourths of the States agree to it. Thus, we may be rea- 
sonably certain that the Court would uphold the power 





of Congress to put a reasonable limit on the time when 
the State legislatures should ratify and that in inter- 
preting “reasonableness” in this respect the Court 
would give Congress a wide discretion. So also, if 
Congress, as in the case of the Child Labor Amend- 
ment, fails to set any limit on the time when the 
Amendment should be ratified by the States, the Court 
would be loath to say that a State’s power of ratifica- 
tion had been lost by delay or lost by the fact that an 
earlier legislature had refused to do what an existing 
legislature is now anxious to do and does, namely, 
ratify the Amendment. We do not know of a case 
affecting matters of formal procedure of this kind 
where the Supreme Court has lent itself to whittling 
away the powers of government, national or state. 

One is inclined to believe, however, that these tech- 
nical constitutional doubts in President Butler’s mind 
are a natural and, indeed, excusable reflection of his 
objection to the Amendment itself. His letter to the 
New York Times is full of condemnatory adjectives 
which leave no doubt as to his position in this matter. 
Here, as always, his forthrightness is that which one 
most admires in him, even though sometimes one dis- 
agrees; and in this case we most emphatically disagree. 

The Child Labor Amendment was drafted and 
adopted by Congress as a direct result of the two deci- 
sions of the United States Supreme Court declaring 
the first and second child labor laws unconstitutional. 
CHammer vs. Dagenhart, 247 U. S. 251; Bailey vs. 
Drexel Furniture Co., 259 U.S. 20.) 

It is important to note that four out of nine justices 
of the Court, in passing on the first law, held that 
Congress already possessed the power to control child 
labor through its authority over interstate commerce 
and one, in his opinion on the second law, held that 
Congress possessed this power through its taxing 
authority. The first Federal Child Labor Act was actu- 
ally in force nine months before it was declared un- 
constitutional by a bare majority of one in the Supreme 
Court and there was almost universal testimony to its 
salutary effect. The secorid was enforced for three 
years and its results also were widely acclaimed. 

(Continued on page 3) 
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THE AMENDMENT IN 1934 


HE first month of 1934 has seen the introduction 

of resolutions to ratify the Federal Child Labor 
Amendment in four States: Massachusetts, New York, 
Rhode Island, Virginia and Mississippi. In two’ of 
these States, New York and Rhode Island, the Gov- 
ernor recommended its passage in his message to the 
legislature; in Massachusetts it had previously re- 
ceived the endorsement of Governor Ely. 

Supporters of the Amendment are also rallying in 
Kentucky where a resolution for ratification will be 
introduced and Louisiana is preparing for considera- 
tion of the question when its legislature convenes in 
May. South Carolina is the only other State whose 
legislature meets in regular session which has not rati- 
fied and it is hoped that the Amendment will be 
brought before this legislature also. 

The nearer the approach to the goal, however, the 
greater the struggle required to reach it. The Decem- 
ber victories, when five States ratified within a period 
of two weeks, have apparently coalesced the spirit of 
the opposition. Announcement has been made of the 
organization of a National Committee for the Protec- 
tion of the Child, Family, School, and Church, with 
headquarters in St. Louis. This organization is flood- 
ing the State legislatures with literature against the 
Federal Child Labor Amendment and also offers its 
services to help defeat the measure in any State where 
it is being considered. 

The real fight is still ahead. Members and friends 
of the National Child Labor Committee who reside in 
States where the Amendment is pending are urged to 
get in touch with the National office for information 
regarding the local groups who are sponsoring the 
Amendment campaign in their communities. 


ELECTED TO BOARD 


A on National Child Labor Committee takes plea- 
sure in announcing that Mr. Philip Le Boutilier, 
President of Best & Co., and Mrs. J. Howland Auchin- 
closs of New York have accepted membership on its 
Board of Trustees. 


GENERAL JOHNSON FOR 
AMENDMENT 


ie view of the temporary abolition of child labor in 
many industries under the NRA, it is especially 
gratifying that General Johnson has endorsed the 
Child Labor Amendment as a method of making per- 
manent the child labor gains achieved through the 
Recovery Administration. General Johnson wrote to 
the National Child Labor Committee on January 8: 
“It is with a great deal of pleasure that I read of the 
progress which the Federal Child Labor Amendment is 
making, and you may be sure that I agree with you that 
the child labor gains which have been achieved through 
the industrial codes of the National Recovery Administra- 
tion must be made permanent. . . . Iam pleased to add my 
name to the list of those endorsing the Amendment, and 


wish to be helpful in every way possible in obtaining the 
ratifications of the thirty-six necessary states.” 


Endorsers secured since the last issue include: 

Governors: Benjamin B. Moeur of Arizona, Edwin 
C. Johnson of Colorado, William Langer of North Da- 
kota, George White of Ohio, Julius L. Meier of Ore- 
gon, T. F. Green of Rhode Island, Clarence D. Martin 
of Washington, A. G. Schmedeman of Wisconsin. 

Senators: W. Warren Barbour of New Jersey, 
Homer T. Bone of Washington, Royal S. Copeland 
of New York, James Couzens of Michigan, James J. 
Davis of Pennsylvania, Lynn J. Frazier of North Da- 
kota, Hiram W. Johnson of California, Charles L. 
McNaty of Oregon, M. M. Neely of West Virginia, 
Gerald P. Nye of North Dakota, James P. Pope of 
Idaho, Henrik Shipstead of Minnesota, Elbert D. 
Thomas of Utah, Frederick Van Nuys of Indiana. 

Also the following: Leo Wolman, Chairman, Labor 
Advisory Board of the NRA, Donald Richberg, Coun- 
sel for the NRA, George F. Zook, United States Com- 
missioner of Education, Margaret Culkin Banning, 
Margaret Ayer Barnes, Henry S. Coffin, Paul D. 
Cravath, R. Fulton Cutting, William Hodson, Lewis 
E. Lawes, William Church Osborn, Mrs. F. Louis 
Slade, Nathan Straus, Jr., Felix M. Warburg. 


THE PERSISTENT SWEATSHOP _ 


A SWEATSHOP employer who, despite the NRA, 
has continued to operate secretly in Bridgeport, 
Connecticut, was discovered in December in ‘“‘the most 
flagrant violation of child labor laws” ever found in 
that section, according to State Inspector Donlon. A 
number of little girls, 12 to 14 years of age, were work- 
ing from the time they left school until 11 or 12 o’clock 
every night, crowded into a small tenement room with 
older girls and women, some of them the children’s 
mothers! For $1 to $1.50 a week, they were making 
lace and sewing embroidery on gowns shipped out 
from a New York manufacturing concern, in direct 
violation of the new tenement home work law of Con- 
necticut, as well as of the child labor law. 
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ANSWER TO PRESIDENT BUTLER 
(Continued from page 1) 

The reasons for the adoption of these Federal Child 
Labor Acts were two-fold. They are the same reasons 
which now underlie the movement to secure the adop- 
tion of the Amendment. First, there is the desire to pre- 
vent the exploitation of children in industry and sec- 
ond, the desire to protect those States wishing to guard 
against the evils of child labor from unfair trade com- 
petition of the manufacturers and other employers of 
labor in one or more States where the child labor laws 
are lax. 

This second reason needs a short explanation. 
Under the Constitution a State, while it can regulate 
its own child labor, cannot prevent the importation 
into and sale in the State of the product of child labor 
in other States, no matter how lax or non-existent the 
State child labor law of the second State may be. 


~ Unless Congress has that power, we are in this country 


in an extraordinary and lamentable position. The 
people in each State and the nation are powerless to 
remedy a condition which places the people of all the 
States which desire to effectively restrict child labor 
from doing so except at the cost of submitting their 
manufacturers and other employers of labor to ruinous 
competition. The majority of the Supreme Court in 
declaring the Federal Child Labor Acts unconstitu- 
tional practically took the position that the nation and 
the States, short of the voluntary adoption by all the 
States of efficient child labor laws, were powerless to 
effect a remedy for a condition threatening the future 
of the country. The continuance of this state of things 
was and is, we submit, unthinkable. It may be that the 
majority of the Court in the child labor case were right 
as a matter of constitutional interpretation. In any 
event, their interpretation exposes a grave defect in 
our Constitution. This defect will be cured by the adop- 
tion of the proposed Child Labor Amendment. 

True, existing economic conditions and the NRA 
have greatly reduced the number of children in indus- 
try, but the NRA is on its face a temporary expedient. 
Economic conditions will pass. Today when the pres- 
sure of employers to be permitted to employ child 
labor is reduced is the time to insure the establishment 
of conditions which will greatly lessen the danger that 
anything like the child labor conditions existing a few 
years ago will return, by giving to Congress now ade- 
quate power to meet that danger. 





I AM heartily in favor of this Amendment. Eco- 
nomically, it is greatly to be desired, not only because 
it will help present conditions but because it will aid 
gteatly in having both a physically and mentally 
improved future generation. In addition, I believe that 
it will prove itself as an added deterrent to crime. 
—Lewis E. Lawes, Warden Sing Sing Prison. 


SUGAR BEET INQUIRY 


AST summer the National Child Labor Committee 
made an investigation of labor conditions, includ- 
ing the exploitation of young children, in the sugar 
beet fields of Colorado (see September issue AMERI- 
CAN CHILD). The findings were incorporated in a 
brief and presented orally at the hearings on the Sugar 
Stabilization Pact held in Washington in August. This 
pact was not approved and, up to the present time, no 
code or agreement has been submitted. 

In the meantime, on January 3, Miss Perkins an- 
nounced the appointment of a committee “‘to take 
immediate steps to formulate a plan for reorganization 
of labor policies and to present suggestions for im- 
proving labor conditions in the sugar beet fields.” 
Declaring that a social problem has developed in the . 
sugar beet industry which it was impossible to ignore, 
Miss Perkins said that the conference method would be 
employed in the hope of securing the desired improve- 
ments, but indicated that legislation might be asked. 


Charles E. Wyzanski, Jr., Solicitor of the Depart- 
ment of Labor, is serving as Chairman of the Commit- 
tee and other members are Judge Harold K. Stephens, 
Assistant Attorney General; Mordecai Ezekiel, Eco- 
nomic Adviser of the Department of Agriculture; Dr. 
E. L. Kirkpatrick, associated with the Federal Emer- 
gency Relief Administration; Dr. Gardiner C. Means, 
Principal Economic Consulting Specialist to the Agri- 
cultural Adjustment Administration; and Walter 
White, Deputy Administrator of the NRA. 


Shortly after the creation of this Committee was 
announced, the United States Beet Sugar Association, 
representing companies which manufacture 85 per 
cent of the beet sugar in America, voted to eliminate 
child labor in the beet fields, according to a statement 
made public by W. D. Lippett, Chairman of the Asso- 
ciation and President of the Great Western Sugar 
Company. The contract for field labor in use by the 
Great Western Sugar Company last summer in the 
areas visited stipulated that no child under 11 years 
should be employed. Not only was this totally disre- 
garded, nearly every child over 7 years in every family 
interviewed being at work, but 11 years is not an ac- 
ceptable minimum age for‘child labor of any kind. 

Until some specific statement of their child labor 
policy and method of enforcement is issued, we must 
remain skeptical of the results to be achieved through 
this resolution of the United States Beet Sugar Asso- 
ciation. The statement given to the press, of which the 
National Child Labor Committee has a copy, suggests 
that the employment of child labor in the beet fields is 
“negligible.” This, in spite of the fact that frequent 
studies have shown that the sugar beet fields are one 
of the worst exploiters of child labor in this country. 
Large numbers of children are employed, they begin 
to work at 7 or 8 years, the hours of labor are long. 
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PRE-CODE TRENDS IN CHILD LABOR 


HE Federal Children’s Bureau figures on work 
Hinuae CMonthly Labor Review, December, 
1933) show that the number issued to 14- and 15-year- 
old children leaving school for work during 1932 in 
the States and cities reporting, was 50,233. This was 
26 per cent below the figure for comparable areas in 
1931, and 62 per cent below the 1929 figure. In 9 cities 
no permits were issued during the year to children 
under 16; some cities, on the other hand, still showed 
large numbers of children entering employment, and 
in a few cities the number increased slightly. 

The number of permits issued to minors 16 and 17 
years in the few States and cities reporting these figures 
also decreased, although not so sharply. 

The continued drift of children away from manu- 
facturing and toward the less regulated occupations, 
such as domestic service, street trades, and agriculture, 
is indicated, although incompletely shown, since not 
many States require permits for these occupations. In 
general the report confirms previous estimates of 
child labor trends during the depression. 


AT THE “MIKE” 


HE last of a series of four radio talks on child 

labor over a nationwide NBC hook-up will be 
given on Tuesday, February 13, at 5:15 p.m. At that 
hour Arthur E. Morgan, Chairman of the Tennessee 
Valley Authority, will broadcast over WJZ and forty 
associated stations. The previous speakers in this series 
were Donald Richberg, Jane Addams, and Senator 
Robert F. Wagner. 

A series of four talks on the Federal Child Labor 
Amendment, broadcast from New York over WEVD 
on Thursday evenings at 8:00 o'clock, was opened on 
January 25 by John Lovejoy Elliott, Leader of the 
Society for Ethical Culture, New York City. Courte- 
nay Dinwiddie, General Secretary of the National 
Child Labor Committee, will follow on February 1, 
Miss Helen Hall, head worker at the Henry Street 
Settlement, on February 8, and Rabbi Stephen S. Wise, 
on February 15. 

Friends of the National Child Labor Committee are 
urged to “listen in” and to write the broadcasting com- 
panies under whose auspices these talks are given. 


AMENDMENT PUBLICATIONS OF NATIONAL CHILD LABOR COMMITTEE 


Ratify the Child Labor Amendment 


A 6-page leaflet, in question-and-answer form, giving briefly important facts with regard to the Amend- 
ment, listing national organizations endorsing it, and giving status of ratification. Individual copies free; 


50c per 100 copies. 


The Child Labor Amendment: W hat It Is, What It Would Do, Who Supports It, Answers to 


Objections. 


A 20-page leaflet discussing various phases of the Amendment, and listing national organizations and 
prominent individuals endorsing it. Individual copies free; $3 per 100; $5 per 200; $10 per 500. 
Answer to President Butler’s Criticism of the Proposed Child Labor Amendment 

By William Draper Lewis, Director of the American Law Institute, and Edward F. Waite, Judge of the 
District Court, Minneapolis. A 4-page leaflet. Individual copies free; 10c a dozen. 
Controlling Child Labor Through Code Procedure 


Reprinted from the American Federationist, January, 1934. A summary of the child labor provisions of 
the codes, including section on need for ratification of the Amendment. Free. Not available in quantities. 


The New Amendment 


Reprinted from The Nation, January 17, 1934. Free. Not available in quantities. 


Brief on the Federal Child Labor Amendment 


A 12-page mimeographed memorandum on the Amendment dealing primarily with the scope of power 
granted to Congress, the unlikelihood of abuse of this power by Congress and the conflicting standards of State 
legislation which make national uniformity desirable. This memorandum is not for popular use but is espe- 
cially useful for legislators, lawyers, etc. Free. Not available in quantities. 

A special edition adapted to New York State is also available, comparing standards of the New York Law 
with standards of the NRA codes and showing the probable effect of federal legislation upon New York State. 


Poster 


Showing pictorially accomplishments under NRA and urging ratification of Amendment. Price 10 cents. 


THE AMERICAN CHILD 


Published monthly, except July and August. Contains up-to-date information on the progress of the 
Amendment. Sample copy free; yearly subscription, $2.00, includes all literature published during year. 
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